IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-622 715-D3
AND ALL OTHER SEAMAN S DOCUVMENTS
| ssued to: Donal d Murl ee WOODS,

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1935
Donal d Murl ee WOODS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 21 May 1971, an Admnistrative Law Judge of the
United States Coast Guard at San Francisco, California, revoked
Appellant's seaman's docunents wupon finding him guilty of
m sconduct . The specifications found proved allege and while
serving as Chief Steward on board the SS OVERSEAS DI NNY under
authority of the docunent above captioned, Appellant:

(1) on or about 27 Novenber 1968, while the vessel was in the
port of Qakland, did wongfully engage in acts of sexual
perversion with a nenber of the crew, and

(2) between 18 and 27 Novenber 1968 inclusive, while said
vessel was at sea and in port, did wongfully engage in
acts of sexual perversion with two other crewrenbers.

At the hearing, Appellant was represented by professiona
counsel who entered a plea of not guilty to the charge and each
speci fication.

The Investigating Oficer introduced in evidence extracts from
the Shipping Articles and the Oficial Logbook of the vessel and
the testinony of five nenbers of the crew

I n defense, Appellant offered no evidence.

After the hearing, the Admnistrative Law Judge rendered a
witten decision in which he concluded that the charge and both
speci fications had been proved. He entered an order revoking al
docunents issued to Appell ant.

The entire decision was served on 10 June 1971. Appeal was
tinely filed on 25 June 1971 and perfected on 13 July 1972.



FI NDI NGS OF FACT

From 18 to 30 Novenber 1968, Appellant was serving as Chief
Steward on board the SS OVERSEAS DI NNY and acting under authority
of his docunent while the ship was at sea and in port.

On or about 19 Novenber 1968, while the vessel was at Port
Huenene, Appellant told a sixteen year old nmessman to cone to his
room Threatening to fire the messman, he then commtted an
unnat ural sexual act upon him

On or about 27 Novenber 1968, Appell ant summoned an ei ght een
year old crew pantryman to his room and | ocked the door. After
encountering sonme resistance, Appellant pulled the other man's
pants down to his knees and was preparing to commt an unnatural
act when interrupted by a knock at the door.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. It is contended that:

(1) the 26 nonth delay in the rendering of the order of the
Adm ni strative Law Judge violated Appellant's right to a
"speedy trial";

(2) Counsel's lack of opportunity to examne certain
statenments not introduced in evidence constitutes grounds
for reversal

(3) the Admnistrative Law Judge'e refusal to grant a
conti nuance so that Appellant m ght face the Coast Cuard
W tnesses was an abuse of discretion;

(4) the evidence fails to support the Admnistrative Law
Judge's findings of fact and concl usions of |aw,

(5) the Coast @uard should not continue to enforce rules and
regul ati ons against honosexuality between consenting
adults; and

(6) the order of revocation is inappropriate.

APPEARANCE: Jenni ngs, Gartland & Tilly, San  Franci sco,
Cal i fornia.

OPI NI ON
I
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It is true, as alleged by Appellant, that there occurred an
apparently unexplained delay of some 26 nonths between the
termnation of the hearing and the rendering of the Admnistrative
Law Judge's decision and order. A delay of this nature, however
does not per se constitute grounds for reversal. The facts of each
case nmust be scrutinized in order to determ ne the reasons for the
del ay, the possible prejudice to the Appell ant occasi oned thereby,
and the effect upon the renedial nature of the proceedings.

Wiile the facts of this case lend no clear insight to a
possi ble excuse for the delay, they are equally barren of
indications of prejudice to the Appellant. Just prior to the cl ose
of the hearing, the Admnistrative Law Judge stated that if he
found either specification proved, he would order revocation of
Appel lant's docunent. He then found the first specification proved
and reserved decision on the other. While this renders the del ay
all the nore inexplicable, it does also point up the absence of
prejudice to the Appellant. Rather than being left to ponder his
possi ble fate, he knew to near certainty that his docunent woul d be

revoked. It was only a matter of time. Appellant had the benefit
of this tinme to prepare hinself for a non-maritinme future. 1In the
meantime, he was free to sail under the authority of his docunent
and he, in fact, retained possession of that docunent until 9

February 1972. He, thus, had what anounted to a grace period of
nearly three years. This is deenmed anything but prejudicial.

The purposes of suspension and revocati on proceedi ngs are the
pronotion of the safety of the passengers and crews of vessels and
the insurance that certificated personnel are qualified to carry
out their duties and responsibilities. Thus, while the del ay
itself cannot be said to have been in furtherance of this purpose,
t he eventual enforcenent of the order in this case does have such
an effect in light of the fact that the findings of the
Adm ni strative Law Judge anmount to a finding that Appellant is not
so qualified. Should Appellant be able to show in the future that
he is once again qualified to hold a nerchant mariner's docunent,
a new docunent may be issued to himwthin the [imtations and
under the provisions of 46 CFR 137. 13.

Appel lant's second contention is neritless. In the first
pl ace, Appellant nakes the unwarranted assunption that the
statenments were in the custody of the Coast Guard and subsequently
| ost. The record shows that the statenents were, in fact, in the
custody of the Senior Investigating Oficer in New York. They were
to have been forwarded to San Francisco and nade available to
Appel l ant's counsel . However, the record does not show that
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counsel made any further inquiry concerning these statenents. In
fact, he waived final argunent and submtted the case on the
evidence introduced by the Investigating Oficer. Had counse
consi dered such statenents truly necessary for the defense, his
proper course of action would have been to request a subpoena for
their production. This he did not do, nor does it appear that he
made any attenpt to procure these statenents directly from the
Seni or | nvestigating Oficer, or Appel lant's own uni on
representative.

There is no basis for holding that the Admnistrative Law
Judge abused his discretion in refusing to grant a conti nuance of
the hearing. Wile the opportunity for a person charged to face
the wi tnesses against himwould ordinarily seemto neet the "good
cause" test of 46 CFR 137.20-10, Appellant's own conduct wth
regard to the hearing fails to show that he placed any great
i nportance on such an opportunity. He was served with the charges
sonme 50 days in advance of the schedul ed hearing date and he, in
fact, never appeared on that date or at any subsequent hearing
sessi on. 46 CFR 137.20-10 directs the Judge to consider the
availability of witnesses in determ ning whether or not to grant a
continuance. In this case, the governnent w tnesses were avail abl e
only upon the date on which they testified and there was little
reason to believe that these w tnesses and Appellant could be
assenbl ed together at some future tine. It is noted, in addition,
that the Judge offered to entertain a notion for reappearance or
further cross-examnation by interrogatories. Counsel fully
cross-exam ned these witnesses at the hearing, nade no such |ater
notion and submtted the case wth no argunent or defense. Under
the above circunstances, the hearing was properly held in
Appel  ant's absence and it cannot be said that the refusal to grant
a continuance prejudiced Appellant in any way.

Y

Wth regard to Appellant's fourth contention, it is sufficient
to say that the unrebutted testi nony of the Coast Guard w tnesses,
including the victins of Appellant's illicit acts, together wth
the O ficial Logbook entries made in substantial conpliance with 46
US.C 702 constitute substantial evidence of a reliable and
probative nature. The findings of the Adm nistrative Law Judge in
this case could be disturbed only through a reevaluation of the
credibility of the governnent wi tnesses. This would be beyond the
scope of appellate review

Vv
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Appellant's fifth ground for appeal is hardly worth
di scussion, if only because the record in this case does not show
consent on the part of the victins. In addition, there is sone
question as to whether these victins should be considered "adults"
for the purposes involved. Suffice it to say, however, that the
i ssue woul d be, not whether conduct such as occurred in this case
shoul d be puni shed, but whether or not Appellant is qualified to
hold a nmerchant mariner's docunent. The purpose of suspension and
revocation proceedi ngs and the duty of the Coast Guard towards the
passengers and crewrenbers of vessels conpels a finding that he is
not so qualifi ed.

\

There is no proper basis for a contention that the order of
the Adm nistrative Law Judge is overly severe. It 1s consonant
with the Scal e of Average Orders and, although the Scale is nerely
a guide, the Judge will not be faulted for assigning an order
recormended therein in the absence of a clear abuse of discretion.
Wiile it is true that 46 CFR 137.03-5 does not require revocati on,
it does manifest the inherent propriety of such an order in a case

of this nature. It is true that the Judge stated that revocation
would be the only order he could assign in the event either
specification was found proved. However, rather than a

m sstatenent of the mandate of 46 CFR 137.03-5, this statenent
anounted to no nore than a recognition of Coast Guard policy
espoused i n Commandant Appeal Decision No. 1042 (MOLI NA).

ORDER

The order of the Admnistrative Law Judge dated at San
Franci sco, California, on 21 May 1971, is AFFI RVED,

C. R BENDER
Admral, U S. Coast @Quard
Conmmandant

Signed at Washington, D. C., this 7th day of June 1973.
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